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By and between,
The Commission
	
Represented, for the purpose of the signature of this non-disclosure agreement, by,

and,


__________ [name of entity] hereinafter referred to as ______ [adjust as necessary], whose registered office is at:	

[Insert official address in full]



Represented, for the purposes of the signature of this non-disclosure agreement, by ______ [insert (i) name of representative empowered to sign the non-disclosure agreement and (ii) his/her function].


Hereinafter individually referred to as the "Party" or collectively referred to as the "Parties"


[bookmark: _Toc497761330][bookmark: _Toc105486462]PREAMBLE

WHEREAS, 	COMMISSION has launched a Stakeholder’s Consultation COMMISSION/ on ………………………. (“the Consultation“)
WHEREAS, 	for the conduct of the Consultation procedure the Parties have access to the Proprietary Information;
WHEREAS,	in consideration of the above, the Parties expressly agree to use the Proprietary Information in accordance with the terms of this Agreement. 
THEREFORE, the Parties agree the following: 

Article 1 – Definitions
For the purpose of this Agreement:

"Agreement" shall refer to the present non-disclosure agreement.

"Proprietary Information" shall refer to any information or data of financial, personal, commercial or technical nature, including but not limited to, any reports, analyses, compilations, studies, interpretations, assumptions, estimates, projections, forecasts prospects, whether it relates to technical, pricing, legal or other information, including ideas, know-how, concept, designs, specifications and data, and whether it is in written, electronic, photographic, oral and/or any other form identified and marked as “Proprietary Information” by the Disclosing Party in the frame of the Market Consultation COMMISSION/ …………………….
"Purpose" shall refer to the implementation of Market Consultation COMMISSION/.............. ………..
"Disclosing Party" shall mean the Party disclosing Proprietary Information.
"Receiving Party" shall mean the Party to which Proprietary Information is disclosed.

Article 2 – Confidentiality and conditions of access to and use of the Proprietary Information
2.1 The Proprietary Information is supplied to the Parties solely and exclusively for the Purpose. The Proprietary Information cannot be used totally or partially, directly or indirectly, for any purpose other than the Purpose of this Agreement, unless the Disclosing Party gives its prior written authorisation. 
2.2 Subject to Article 2.3, the Receiving Party shall not copy, reproduce, distribute, communicate or otherwise make available the Proprietary Information to public, either in whole or in part, unless the Disclosing Party gives its prior written authorisation. The Receiving Party shall keep the Proprietary Information and any copies thereof secure by effective and reasonable means in such a way as to prevent unauthorised access. The Receiving Party shall be responsible for any disclosure of the Proprietary Information in breach of the provisions of the present Agreement. 
2.3 The Receiving Party shall not disclose the Proprietary Information to persons inside and outside its organisation unless such persons (for the purposes of the present clause “Receiving Persons”) have a proven need to know for the Purpose. The Receiving Party shall ensure that the Receiving Persons are bound by provisions equally onerous to those of this Agreement before releasing to such persons the Proprietary Information. The Receiving Party shall assume full responsibility towards the Disclosing Party for any breach of the present Agreement by the Receiving Persons. The COMMISSION shall have the right to disclose the Proprietary Information to the European Union Agency for the Space Programme (EUSPA) the European Space Agency (ESA) and committees foreseen in the Space Regulation[footnoteRef:1], and Commission’s contractors. [1:  Regulation (EU) No 696/2021.] 

2.4 Nothing contained in this Agreement shall be construed as granting any right, title or interest in the Proprietary Information including any intellectual property right. The Receiving Party shall not itself, nor authorise third party to, write, publish or disseminate any description of the Proprietary Information or elements of it, such as its structure or content for so long as it is bound by this Agreement. 
2.5 The Proprietary Information is provided "as is". The Receiving Party acknowledges that the Disclosing Party disclaims all warranties of any kind relating to the Proprietary Information, whether expressed or implied, including but not limited to, any implied warranty against infringement of third party property rights or as to merchantability or fitness for a particular purpose.
2.6 The Receiving Party acknowledges and accepts that the Disclosing Party will not be liable for any damage related to the disclosure of the Proprietary Information, even when such disclosure has been authorised by the Disclosing Party, including, but not limited to, damages for loss of profit, business interruption, loss of business information, or any other pecuniary loss arising out of the use of, or inability to use, the Proprietary Information.
2.7 When the Receiving Party becomes aware of any unauthorised use of the Proprietary Information or of any unauthorised copy of the Proprietary Information or of any unauthorised derivative work, it shall immediately inform the Disclosing Party thereof.
2.8 Should the Receiving Party breach any of its obligations under this Agreement, and without prejudice to the right of the Disclosing Party to seek damages, the Disclosing Party may, by written notice to the Receiving Party, withdraw the right to use the Proprietary Information for the Purpose.

Article 3 – Limitation on protection of the Proprietary Information
The obligations contained in Article 2 are not applicable to information that the Receiving Party can demonstrate by written evidence:
a) has come into the public domain prior to, or after, the date of receipt of the Proprietary Information from the Disclosing Party through no fault or unauthorised act of the Receiving Party or a Receiving Person;
b) was already lawfully developed or acquired by the Receiving Party at the date of receipt of the Proprietary Information from the Disclosing Party;
c) has been or is published without violation of this Agreement;
d) was lawfully obtained by the Receiving Party without restriction and without breach of this Agreement from a third party, who is in lawful possession thereof, and under no obligation of confidence to the Disclosing Party;
e) is disclosed pursuant to the request of a governmental or jurisdictional authority or is disclosed according to the law or regulations of any country with jurisdiction over the Receiving Party; in either case the Receiving Party, subject to possible constraints of such governmental or jurisdictional authority, shall immediately give the Disclosing Party a written notice of the above request and shall reasonably cooperate with the Disclosing Party in order to avoid or limit such disclosure;
f) was disclosed and/or used without restriction pursuant to written authorisation from the Disclosing Party. 

Article 4 – Duration of this Agreement and protection of the Proprietary Information
4.1 This Agreement shall enter into force on the date of the last signature by the Parties and shall remain in effect for 10 years from its last signature.
4.2 Upon expiration of this Agreement, the Receiving Party shall destroy all Proprietary Information and any copies made of them. The destruction shall be certified in writing by the Receiving Party and sent to the Disclosing Party.  
4.3 The Receiving Party shall use all reasonable endeavours to ensure that any third parties to whom the Receiving Party has supplied any Proprietary Information according to Article 2.3 above, return/destroy (in line with the previous paragraph) such Proprietary Information and any copies made of them. 
Article 5 – Communication of the Proprietary Information 
	
	[Insert counterparty name]
	COMMISSION

	Proprietary Information




	Mr/Ms _____________
Function/title
Company name	
Address
Address
Tel:
Email:
	

	Agreement related communications





	Mr/Ms _____________
Function/title
Company name
Address
Address
Tel:
Email:
	 



Article 6 – Applicable law; Dispute
6.1 This Agreement shall be governed and construed in accordance with the laws of the European Union complemented when necessary by the law of Belgium. The Parties shall make their best efforts to settle amicably all disputed arising in connection with this Agreement. If such amicable settlement fails, the said dispute shall be finally settled by the General Court of the Court of Justice of the European Union in accordance with its rules of procedure. 

Article 7 – Final provisions
7.1 The Parties shall bear their own costs incurred under or in connection with the present Agreement.
7.2 This Agreement and the rights and obligations hereunder may not be transferred or assigned by one Party without the prior written approval of the other Party.
7.3 This Agreement represents the entire understanding and agreement of the Parties with respect to the Proprietary Information, as defined in Article 1 above, and supersedes and cancels any and all previous declarations, negotiations, commitments, communications either oral or written, approvals, agreements and non-disclosure agreements between the Parties in respect thereto. Any rights and obligations which, by their nature, are to remain in effect beyond expiration or termination of such non-disclosure agreements will survive.

7.4 If any term of this Agreement is or becomes illegal, invalid or unenforceable in any jurisdiction, that shall not affect the legality, validity or enforceability in that jurisdiction of any other terms of this Agreement, nor the legality, validity or enforceability in other jurisdictions of that or any other provision of this Agreement.
7.5 No amendment or modification of this Agreement shall be binding or effective unless made in writing and signed on behalf of both Parties by their respective duly authorised representative.
Done in two originals in the English language one for each Party,

	
On behalf of _____ [Counterparty name]

	
On behalf of the COMMISSION



	Read and agreed,

	Read and agreed,


	On [date] _________________, in

[place] ______________________

	On ____________________, in

Brussels


	Signature[footnoteRef:2]: [2:  Signatory has to enclose the document proving his/her due empowerment to sign on behalf of Recipient.] 





	

	____ [insert name], ______ [insert function] authorised representative of ______ [insert company] for the signature of this Agreement
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________________________________________________________________________ 
(name of undertaking entity)
the undertaking entity, hereinafter referred to as the “Recipient”, whose registered office is at: 

________________________________________________________
________________________________________________________________________
___________________________________________________________________________________
(Official address of Recipient in full)
represented, for the purposes of the signature of this non-disclosure undertaking (hereinafter the 

“Undertaking”), by ___________________________________________________________________

___________________________________________________________________________________ 
(insert (i) name of representative of Recipient duly empowered to sign the Undertaking and (ii) his/her function).


Article 1 – Definitions

For the purpose of this Undertaking:

"Proprietary Information" shall refer to Annex II and III to Market Consultation COMMISSION/ …………….  and any information or data of financial, personal, commercial or technical nature, including but not limited to, any reports, analyses, compilations, studies, interpretations, assumptions, estimates, projections, forecasts prospects, whether it relates to technical, pricing, legal or other information, including ideas, know-how, concept, designs, specifications and data, and whether it is in written, electronic, photographic, oral and/or any other form relating to Market Consultation COMMISSION/ on …………. disclosed by or on behalf of the COMMISSION to the Recipient, pursuant to this Undertaking. 
"Purpose" shall refer to Market Consultation COMMISSION/ on …………..

Article 2 – Confidentiality and conditions of access to and use of the Proprietary Information

2.1 The Proprietary Information is supplied to the Recipient solely and exclusively for the Purpose. The Proprietary Information cannot be used totally or partially, directly or indirectly, for any purpose other than the Purpose of this Undertaking, unless the COMMISSION gives its prior written authorisation. 

2.2 Subject to Article 2.3, the Recipient shall not copy, reproduce, distribute, communicate or otherwise make available the Proprietary Information to public, either in whole or in part, unless the COMMISSION gives its prior written authorisation. The Recipient shall keep the Proprietary Information and any copies thereof secure by effective and reasonable means in such a way as to prevent unauthorised access. The Recipient shall be responsible for any disclosure of the Proprietary Information in breach of the provisions of the present Undertaking. 

2.3 The Recipient shall not disclose the Proprietary Information to persons inside and outside its organisation unless such persons (for the purposes of the present clause “Receiving Persons”) have a proven need to know for the Purpose. The Recipient shall ensure that the Receiving Persons are bound by provisions equally onerous to those of this Undertaking before releasing to such persons the Proprietary Information. The Recipient shall assume full responsibility towards COMMISSION for any breach of the present Undertaking by the Receiving Persons. 

2.4 The recipient acknowledges that the COMMISSION reserves the right to disclose the information received to the European Union Agency for the Space Programme (EUSPA), the European Space Agency (ESA), committees foreseen in the Space Regulation[footnoteRef:3], and Commission’s contractors. [3:  Regulation (EU) No 696/2021] 


2.5 Nothing contained in this Undertaking shall be construed as granting any right, title or interest in the Proprietary Information including any intellectual property right. The Recipient shall not itself, nor authorise third party to, write, publish or disseminate any description of the Proprietary Information or elements of it, such as its structure or content for so long as it is bound by this Undertaking.

2.6 The Proprietary Information is provided "as is". The Recipient acknowledges that the COMMISSION disclaims all warranties of any kind relating to the Proprietary Information, whether expressed or implied, including but not limited to, any implied warranty against infringement of third party property rights or as to merchantability or fitness for a particular purpose.

2.7 The Recipient acknowledges and accepts that the COMMISSION will not be liable for any damage related to the disclosure of the Proprietary Information, even when such disclosure has been authorised by the COMMISSION, including, but not limited to, damages for loss of profit, business interruption, loss of business information, or any other pecuniary loss arising out of the use of, or inability to use, the Proprietary Information.

2.8 When the Recipient becomes aware of any unauthorised use of the Proprietary Information or of any unauthorised copy of the Proprietary Information or of any unauthorised derivative work, it shall immediately inform the COMMISSION thereof.

2.9 Should the Recipient breach any of its obligations under this Undertaking, and without prejudice to the right of the COMMISSION to seek damages, the COMMISSION may, by written notice to the Recipient, withdraw the right to use the Proprietary Information for the Purpose.

Article 3 – Limitation on protection of the Proprietary Information

The obligations set out in Article 2 are not applicable to information for which the Recipient can demonstrate that it:
a) has come into the public domain prior to, or after, the date of receipt of the Proprietary Information from the COMMISSION through no fault or unauthorised act of the Recipient;
b) was already lawfully developed or acquired by the Recipient at the date of receipt of the Proprietary Information from the COMMISSION;
c) has been or is published without violation of this Undertaking;
d) was lawfully obtained by the Recipient without restriction and without breach of this Undertaking from a third party, who is in lawful possession thereof, and under no obligation of confidence to the COMMISSION;
e) is disclosed pursuant to a request of a governmental or jurisdictional authority or is disclosed according to the law or regulations of any country with jurisdiction over the Recipient; in either case the Recipient, subject to possible constraints of such governmental or jurisdictional authority, shall immediately give the COMMISSION a written notice of the above request and shall reasonably cooperate with the COMMISSION in order to avoid or limit such disclosure;
f) was disclosed and/or used without restriction pursuant to written authorisation from the COMMISSION. 
Article 4 – Duration of this Undertaking and protection of the Proprietary Information

4.1 The effective date of this Undertaking shall be the date on which it is signed. This Undertaking shall remain in force for 10 years as from its signature.
4.2 Upon the expiration of this Undertaking, the Recipient destroy all the Proprietary Information and any copies of it. The destruction shall be certified in writing by the Recipient and sent to the COMMISSION to legal@Commission.europa.eu. 
4.3 The Recipient shall use all reasonable endeavours to ensure that any third parties to whom the Recipient has supplied any Proprietary Information according to Article 2.3 above, return/destroy (in line with the previous paragraph) such Proprietary Information and any copies made of them.

Article 5 – Applicable law; Dispute
5.1 This Undertaking shall be governed and construed in accordance with the laws of the European Union complemented when necessary by the law of Belgium. The Recipient and the COMMISSION shall make their best efforts to settle amicably all disputes arising in connection with this Undertaking. If such amicable settlement fails, the said dispute shall be finally settled by the General Court of the Court of Justice of the European Union in accordance with its rules of procedure.

Article 6 – Final provisions
6.1 If any term of this Undertaking is or becomes illegal, invalid or unenforceable in any jurisdiction, this shall not affect the legality, validity or enforceability in that jurisdiction of any other terms of this Undertaking, nor the legality, validity or enforceability in other jurisdictions of that or any other provision of this Undertaking.
6.2 Communication of the Proprietary Information:
	
	Recipient
	COMMISSION

	Proprietary Information




	Mr/Ms _____________
Function/title
Company name
Address
Address
Tel:
Email:
	

	Undertaking related communications





	Mr/Ms _____________
Function/title
Company name
Address
Address
Tel:
Email:
	



In witness whereof, the Recipient has caused this Undertaking to be executed by its duly authorised representative, 

	Signature of representative of Recipient duly empowered[footnoteRef:4] to sign the Undertaking [4:  Signatory has to enclose the document proving his/her due empowerment to sign on behalf of Recipient.] 



	Name


	

	Position


	

	Date
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